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PRELIMINARY

Appreciating the courtesy of the Court in per-

mitting us to make written answer to the reply brief

of the appellant intervenor, we shall endeavor not to

abuse the privilege and shall try to make this strictly

an answer. So far as possible we shall avoid any ex-



cept rebuttal arguments and with very few excep-

tions will not cite any new authorities. We shall

take up the discussion under the headings and in

the order adopted by the intervenor.

ESTOPPEL OF INTERVENOR

Obviously the word "complaint" in the last line

of the first page is intended to read "complainant".

Intervenor insists, that while a dissatisfied minor-

ity bondholder must show actual fraud upon the part

of a trustee, this is not necessary when intervention

is by a dissatisfied minority stockholder. This is,

however, an assertion not accompanied by support-

ing citations. The only case cited is to the effect

that a bondholder can assert his rights only through

the trustee. It does not follow from this that a

stockholder can assert, against an innocent trustee,

a fraud charged against certain bondholders. The

trustee represents all bondholders. The intervenor

charges improper actions against certain bond-

holders. There are many bondholders represented

by the trustee, against whom no charges whatever

are brought. It was and is our contention that,

where such a situation exists, the trustee is entitled

to a foreclosure and the only remedy of the disaf-

fected stockholder is one of damages against the

bondholders of whom he complains. Cases support-

ing our contention are cited upon page 137 of our

former brief.



Commencing upon page 5, the intervener denies

any estoppel against him, upon the ground that he

has not sought to have the mortgage cancelled. The

intervenor states

*'It (he) has merely sought to have the com-
plainant and the defendant corporation's officers

and directors restrained from taking advantage of

a purposeful default so far as the present fore-

closure action is concerned."

While this may have been the intervenor's idea

from the beginning, it certain^ was not intelligibly

expressed and it looks more to us that the intervenor,

forced to recede from his original position, has

shifted to another.

The quotation which appears upon page 7, and is

taken from the amended and supplemental complaint

in intervention, is only a small portion of that docu-

ment, which alleges fraud and conspiracy beginning

with the inception of the bond issue. Even the

language quoted declares an estoppel against,

"any default or defaults whatsoever in the non-
payment of said bonds, or from seeking, or from
accelerating the maturity of said bonds * * *."

It will be noted that estoppel is declared against

any default whatever, or any acceleration of princi-

pal; also that these two estoppels are disjunctively

alleged. Whether or not the default in interest was



intentional, or even fraudulent, the defendant still

owed the interest and no demand was necessary to

the collection of the interest. Therefore, under the

theory now advanced by intervenor, the complainant

could not be estopped from enforcing the first de-

linquent payment of interest, much less "any de-

fault or defaults whatsoever." To say that there is

an estoppel against taking advantage of any default

is to say that the bonds can never be collected and

is tantamount to asking a cancellation of the mort-

gage.

That it was first intended to attack the entire

mortgage is further borne out by the prayer of the

amended petition, wherein it is asked that the parties

complained of

"be enjoined and restrained from prosecuting any
action or actions whatsoever under or pursuant to

said deed of trust."

To ask a perpetual injunction against the collec-

tion of an instrument is certainly one way of asking

that the instrument be cancelled altogether. From

the foregoing it certainly appears that the intervenor

originally planned to avoid the mortgage in its

entirety, if such a thing was possible.

Confronted with the cases cited against him, par-

ticularly Thomas vs. Brownville and Equitable Trust

Co. vs. Washington-Idaho, etc. Company (page 6 of



the brief) , intervenor now claims that he never ques-

tioned the mortgage itself and seeks to distinguish

those cases by saying that both were cases where

the mortgage was void and it was sought to have the

same declared invalid. We differ with the inter-

venor in his interpretation of both cases. We know

of no principle under which a void instrument can

be recovered upon. A voidable instrument is dif-

ferent. A voidable contract can be rescinded, but

if the consideration has been executed it cannot be

rescinded without restoring the consideration. The

intei'venor, standing in the shoes of the defendant

corporation, finds himself confronted with exactly

the same situation which was presented in the two

cases just referred to.

The intervenor admits (page 8) that he "can only

assert such defenses as are available to the corpora-

tion." Let us see in what position the corporation

would find itself if defending this case. There had

been a default in the payment of interest. Whether

that default was intentional or unintentional, fraud-

ulent or not fraudulent, it existed when the suit was

commenced. A demand was not necessar}^ to sue for

the interest. The mortgage (Tr. p. 722; our former

brief pp. 90, 91) provided that in any case in which

the property went to sale the bonds should be due

notwithstanding anything to the contrary in the

mortgage. We therefore have non-payment of

interest and non-payment of the principal of the



bonds. Notwithstanding that principal and interest

are due, the intervenor says that the defendant

should not pay and that the trustee should be per-

petually restrained from collecting. We still assert

that the intervenor, assuming to represent the cor-

poration, should have tendered principal and interest

and having failed to do so has no standing in Court.

At the present tune the principal is due, even accord-

ing to the terms of the bonds, having matured Jan.

1, 1930 (Tr. p. 699). And still intervenor offers no

equity nor solution to the financial problem.

There is another obstacle in the path of the inter-

vener's argument that he need not offer to pay off

the mortgage. For what length of time does he,

standing in the shoes of the corporation, contend

that the corporation may keep both the money and

the property? No interest has been paid upon the

bonds since July 1, 1927. The principal of the bonds

matured January 1, 1930. Apparently the position

of the intervenor is, the corporation cannot keep both

the money and the property forever, but it can keep

both indefinitely. Viewing the intervenor 's position

from this angle, his argument becomes reductio ad

absurdum.

Commencing with the bottom of page 7, we en-

counter the astonishing assertion that had the

trustee not instituted legal proceedings then the

intervenor, upon learning of the conduct of th-e offi-



cers of the corporation, would himself have applied

for a receiver of the property. In what materially

different situation would the intervenor have found

himself, than the one which confronted him in this

suit '? The principal and interest of the bonds would

have had to be met. From some soui'ce he would

have been compelled to produce the same money and

in the same amount which was necessary to main-

tain the present receivership. It could have been

handled no more economically, for all the evidence

is that had no mining nor exploration been done and

had there been merely pumping and necessary fixed

expenses, the cost would have been $25,000 a month

(our former brief pp. 105, 106). The intervenor may
say that he would have had his choice of a receiver.

Perhaps he might and perhaps he might not. To us

it is unthinkable that the Court would have ap-

pointed any other man etter than the experienced

John G. Kirchen. It is yet to be shown that Mr.

Kirchen committed a single error of judgment or

misused one dollar.

The result of this hypothesis of the intervenor,

could he have found the money necessary to finance

such a receivership, would be exactly the same as

he found it upon the day of sale. He and his

associates would ultimately have had to pay the

price Cole paid for the property. Why did he not

buy it? He says it was sold for a mere "pittance"

(Brief p. 44).
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At the top of page 8 we find the intervenor ex-

plaining what he will do if he is successful upon this

appeal. Again he will find himself confronted with

the previously explained indebtedness and a fresh

receivership upon his hands. Once more the inter-

venor finds himself in a less favorable situation than

he would have been as a bidder for the property.

Is it thinkable that the intervenor, with 1,000 shares

of conunon stock and 409 shares of preferred stock,

would ever have undertaken what he now suggests?

Just how he Avill accomplish the novel proposition

of removing the directors by a receivership he does

not announce.

The intervenor has, however, cleared up two

aspects of the case. He admits the validity of the

mortgage, principal and interest, and, having ad-

mitted that, he must also admit that there was no

fraud in its inception. He must also admit his

former contentions of the mortgage being a fradu-

lent attempt to steal the mine and of the fraudulent

disposition of the bonds to favored bondholders, all

to be a mistake upon his part. We say this advisedly.

The intervenor is defending for the corporation. If

the mortgage was fraudulent it can be avoided only

by restoring the consideration, but the fraud, if any,

can be waived, and is waived if the validity of the

instrument is conceded. The validity now being

conceded all questions of fraud in its inception are

eliminated and the intervenor 's case rests only upon



the intentional default of the directors, in non-

payment of the interest due Jan. 1, 1928.

But, says the intervenor, while we will concede

the validity of the mortgage, we will not recognize

the validity of the receiver's certificates. Since the

intervenor discusses that under another heading we

will reserve our reply, but we do want to say here

that, so far as the certificates are concerned, the

intervenor now wishes to secure all of the benefits of

those certificates without assuming any of the

burdens. He says (Brief p. 48), "Tlie mine is a

going property". It is such by virtue of the certifi-

cates of which he complains. He tells us what he

would have done in the way of receivership of his

own. Undoubtedh' he would have desired his cer-

tificates to be a prior lien upon the property. The

complainant having conducted the receivership he

does not want the certificates a lien. What differ-

ence does it make what receivership created the

certificates when, as was the fact and as was de-

veloped upon the oral argument, there is no ques-

tion that the proceeds of all of the certificates went

into and benefitted the property?

HISTORY OF THE TONOPAH EXTENSION
MINING COMPANY

(Appellant's Reply Brief pp. 9-12).

At the bottom of page 9 we find the following:

"There is no evidence that the company's pay-
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ing ore bodies became exhausted in 1925. Paying
production continued. The mine was not on a self

sustaining or dividend-paying basis."

Just what is meant by this we do not know. Of

course, there may be undiscovered paying ore bodies.

It is tlie belief that there are, but they are still

elusive. Paying production certainly did not con-

tinue and could not continue if the mine was not on

a self-sustaining basis. The extent to which the

mine ran behind since July 1st, 1925, as nearly as

we can figiu'e it from the record, is approximately

as follows:

July 1, 1925 to March 31, 1926 (not in evidence)
March 31, 1926 to March 31, 1927

(Tr. p. 366) $548,190.23
Mav 1, 1927, to July 31, 1928

(Former brief p. 48) 250,069.77

Aug. 1, 1928, to Feb. 28, 1929 (sale con-

finned March 9, 1929; loss figured on
testimony of $25,000 a month) 175,000.00

$973,259.00

Depreciation is included in the first item. It is

not included in the other items. It is difficult to

figure how "Paying production continued."

There seems to be an error in the discussion of

the preferred stock issue upon page 10. We cannot

find where more than 299,147 shares of preferred

stock were ever issued. The reference to transcript
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page 459 does not bear out the statement that an

additional 73,370 shares were ever sold. That this

must be an error of intervenor further appears from

the date given, May 26, 1927. This was after the

bond issue. The proceeds of whatever stock was

sold went into the treasury. The intervenor states

that the directors were the persons most beneficall}^

interested by the purchase of preferred stock. We
think the evidence shows the contrary. Those most

beneficially interested, notwithstanding the prefer-

ence carried by that stock, were those who did not

buy. They retained their money and those who

bought preferred stock gave them the chance of the

mine proving a success. The mine did not prove a

success and the buyers of preferred stock became

the losers. They may ultimately be gainers, if the

mine ever does prove a success and if they come

into the proposed reorganization. This is still prob-

lematical. The fact remains that the non-purchasers

were given the chance of gain by the contributions

of those who did purchase preferred stock.

At the opening of the bottom paragraph upon page

10 we find these words

*

'On page 6 of its brief the appellee admits that

directors own 96% of the bonds."

We did not state that the directors owned 96% of

the present bond issue. We did state that they were
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comiDelled to take 96% of the bond issue of 1910. This

was the bond issue which financed the company's

mill and gave the stockholders dividends of 295%

upon the par value of their stock, which, added to

previous dividends of 40% (probably from ore

shipped), made total dividends of 3357c upon the

par value of the conmion stock. Is it not plausible to

conclude, that these immense dividends, which re-

turned to the stockholders their principal with heavy

Interest, have caused the rank and file of stock-

holders to assume that theirs is a worked out prop-

erty and that this largely explains their apathy"?

The intervenor, near the top of page 11, again

refers to what is the mere bookkeeping value of the

property. We sufficiently discussed that in our

openmg brief. Yes, it is true that Cole did think

enough of the mine to pay $627,000 (not $650,000)

for it. Wliether he will benefit by this or repent his

purchase is yet to be determined. However, the in-

tervenor, at the receivership sale, had exactly the

same opportunity as was presented to Cole, and

neither he nor his associates seem to have thought it

worth the price. In fact they never thought it worth

any cooperation upon their part. Judge Norcross

well said, when the settlement of the decree was

being discussed (Case 5937, Tr. p. 113),

"The Court would be more impressed if there

was some showing by the stockholders during the

progress of this proceeding that they were willing
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to come forward and offer some mone}^ or some
assistance toward the carrying on of the enter-

prise. So far nothing- of that kind has been
brought to the attention of the Court."

Upon page 11 it is claimed that both preferred

stock and bonds were sold without any XDarticular

effort. A sufficient reply to this is, that in each

case, as shown by the evidence and discussed in

detail in our former brief, this was accomplished

only by the so called "insiders" buying heavily and

importuning their friends to buy. Both the pre-

ferred stock and the bond issues would have been

total failures but for the efforts of these "insiders"

and the company would have been in the hands of a

receiver long before it was.

We did not concede the invalidity of the reserva-

tion of $30,000 worth of bonds as security. We did

say that this was "perhaps questionable". Whether

valid or not there was no sale of these bonds and

developments have shown that a mere $30,000 added

to the company's treasury would have brought it

no salvation.

Upon page 12 it is contended that because the

bonds were sold to forty or fifty stockholders and

sold promptly the obvious conclusion is that a wide

distribution of the corporation's bonds was not de-

sired. Such a conclusion is not justified, and is

entirely contradicted by the evidence. From the

experience of the corporation upon the 1910 bond
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issue and upon its preferred stock issue it was known

that stockholders generally would not purchase

bonds and, while giving all stockholders the oppor-

tunity to come in, the directors, knowing what the

result would be, bought heavily themselves and made

a personal canvass of interested friends. Our i3re-

vious brief shows the extent to which the corpora-

tion was actually benefitted rather than harmed by

this procedure.

The fact that Cole was able to consolidate practi-

cally all of the bonds when it came to united action,

is of no significance. Cole wrote to each bondholder

and acted as a bondholder's committee. (Tr. pp.423-

431). Irrespective of how the bonds were held,

bondholders would naturallj^ comply with such a

request. The intervenor takes inconsistent positions

as suits his pleasure. Upon page 82 he complains

because Cole, when he demanded that the Trustee

sue, controlled only "a bare majority of the out-

standing bonds".

We think sufficient has been said in our former

brief to meet the discussion upon page 12, concern-

ing the bond allottment, Pinnoy's late application

for bonds, the apathy of stockholders generally and

the necessity of over subscription b}^ interested in-

dividuals under which Cole's son received more than

his allotment. We content ourselves with what has

alreadv been said.
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DEBTS AND IMPROVEMENT COSTS
(Appellant's Reply Brief pages 13-35)

The bulk of this discussion is an endeavor to show

that the finances of the Tonopah Company were not

so desperate as it has been claimed they were. That

it would have taken a million dollars to refinance

the mine, with the debts against it, is not only the

testimony (Tr. p. 510) but it is borne out b}^ subse-

quent developments. Cole paid $627,000 for the

mine and how much more has been paid since does

not appear. If the old debts are added to that pur-

chase price the result is about $1,000,000.

The effort to minimize the income tax claim

(brief p. 14), is not persuasive. The contention

seems to be that because the debt had not been col-

lected the Government would not enforce it; also

that it was barred by the statute of limitations. We
know it to be the custom of the Government when

a claim goes into adjustment to require a waiver

of the statute. Willard A. Mitchell was a director,

vice-president of the Company and a lawyer. (Tr.

p. 556). He gave the amount of the Government's

claim as $193,289.54, (Tr. p. 557) and said, "there is

no defense and no grounds for protest or appeal."

This is the sworn testimony of the company's own

officer and lawyer. There is no contradiction of it.

If Mr. Mitchell said there was no defense undoubt-

edly the statute of limitations had been waived.
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We shall not rediscuss any of the claims of the

Tonopah Water Company, the Bethlehem Steel Com-

pany, the Sewer Company, nor the State of Nevada.

If litigation successful to the defendant should re-

duce those amounts, the total indebtedness is bad

enough. AMiat ^\q discussed in our former brief was

the face of the obligations with which the company

was confronted.

Notwithstanding the argument presented upon

pages 18 and 19 we still insist that if Pinney and his

associates wanted to be fair and assume their share

of the general burden they could have gone into the

reorganization upon the same tenns as anyone else,

and we claim that their failure to do so demonstrates

the inequity of their position. They want benefits

without burdens.

Commencing at the bottom of page 19 it is en-

deavored to show that during the receivership the

mine could have been put upon a paying basis at a

small cost. The argument will not bear analysis.

Quotations from Mr. Kirchen's testimony are given

tending to show that the total cost of certain de-

velopments was $30,000. It is hard to conjecture

how this testimony could have been unintentionally

misinterpreted. Ivirchen's figures were directed

tow^ard the naked cost of reaching a certain objec-

tive or doing certain work and were responsive to

direct questions so limited. If it cost $20 a foot to
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run a tunnel or drift it would cost $30,000 to run that

tunnel or diift 1500 feet. But that would not take

into consideration the other expenses of ojDerating

during the length of time spent in running the tunnel

or drift, and all of the testimony is that pumping

and fixed expenses cost $25,000 a month (our former

brief p. 106). It will be noted, too, that Mr. Kir-

chen's figures were given only as to the cost of cer-

tain work upon the 1880 foot level. There is no

discrej)ancy (brief p. 22) between that statement of

Mr. Kirchen and his statement to the directors in

October of 1927. Not only was the specific testi-

mony given eight months later, during which de-

velopments of great promise had occurred, but the

testimony was directed to specific work only.

The sanguine hopes of Mr. Kirchen expressed in

June of 1928 did not materialize. Such are the un-

certainties of mining. One cannot see into the

ground and can give only one's opinions. Other

testimony shows what actually happened.

"Since I have been receiver there has not been
any more ore bodies uncovered. We have defined
on our 1540-foot level the limits of an ore body that

we were developing when I testified in this court

last June. It is 275 feet in length and has an aver-

age width of about twelve to fourteen feet. On
the level the ore averaged $14.60 per ton. As we
proceeded upwards the values have gradually de-

creased. At the present time the ore body fifty

feet above this level is about $11.00 per ton. We
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call this ore body 1531. About 150 feet east of this

1531 ore body we crosscut through a very large

body of quartz, probably thirty feet in width. The
values were spotted and low grade. That is prac-

tically all the work we have done on the 1540-foot

level in an exploratory way since I testified here

in June. Since then we have continued work on
our 1880-foot level and are driving a crosscut

which runs a little bit west of south. This is the

1825 crosscut. We found a new vein there about
two and a half months ago. The 1825 crosscut

struck the eastern end of this vein where it is very
narrow. We drifted west for a distance of 20 feet

when it got to be 4 or 5 feet in width. The exces-

sive flow of water decided us to delay work until

the same decreased. After cutting this vein in

this crosscut the veins on the 1540-foot level be-

came dry and we started another crosscut about
150 feet back from the face of the 1925. Its objec-

tive was the 1517 vein on the 1880-foot level.

After extending this crosscut 90 feet we encoun-
tered another flow of water and had to plug some
of the holes, the flow being greater than piunping
capacity. During the past ten days or two weeks
the flow has decreased and in another ten days we
think it would be safe to extract the plugs and re-

sume crosscutting."

(Tr. pages 307, 308.)

"Since the month of June, 1928, we have done
no w^ork at all on the Paymaster vein. We have
not cut under the Paymaster with the 1880-foot

drift. We had to suspend that work on account of

meeting another vein North of the Paymaster
vein, and in drifting on that vein developed a very
heavy flow of water, which taxed our pumps to the

full capacitv. We were not able to cut under the

1530-foot vein."

(Tr. page 348.)

"In order to extend the crosscut on the 1880-
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foot level for a distance which I estimate to be

about 700 feet to find the downward pitch of the

1531 strike, it would cost in the neighborhood of

twelve to fourteen thousand dollars under ordi-

nary conditions. It will take about five months
if we do not meet with an excessive flow of water.

In the meantime, I will be mining on the 1531

vein."
(Tr. pages 609, 610.)

The foregoing shows that during the receivership

substantially the same disappointments were en-

countered in developing new ore bodies as had been

met with right along since 1925. In our opinion the

most disappointed man was John G. Kirchen, who,

in his vain endeavors to make a success of the re-

ceivership and save the mine for stockholders, is

entitled to sympathy rather than condemnation.

At the bottom of page 22 the intervenor refers to

his protest against the expenditure of any more

money for development and exploration work. In

our former brief we have shown that no money was

spent for development or for exploration, that pro-

duction carried mining and exploration. Intervenor

has not challenged this statement and it is fully sub-

stantiated by the evidence. We don't care to go

further into this subject in this repl}^ We do, how-

ever, protest against the statement at the top of page

23 which intimates that the receiver misused the

proceeds of receiver's certificates in order to aug-

ment the indebtedness and prevent a recovery of the
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mine by stockholders. There is not a word of evidence

to support this and the receiver was not even cross-

examined uj^on the subject. It is not even a plausi-

ble argument. The contention is that Kirchen was

the tool of Cole. Can one imagine that Cole would

have wasted money merely to pile up an indebted-

ness. Suppose the total of the judgment had been

$500,000, or $400,000, is there the slightest evidence

that anyone other than Cole would have bid for the

mine at these lower figures? We cannot but recall

again the language of Judge Norcross previously

quoted (Case 5937, Tr. p. 113) that the Court would

be more impressed if there had been some showing

by stockholders that they were willing to render

some assistance.

Confronted with the argument that the intervenor

never has presented one single constructive idea, he

now (pp. 23, 24) attempts to tell what the directors

might have done. The proposal is based upon the

supposition that in October, 1927, the liquid assets

of the company totaled $142,000. We showed in

our former brief (p. 47) that they amounted to

$82,682.71. We also showed (p. 48) the extent to

which the company was then running behind. VCq

have further shown (pp. 48 and 49) just how long

these liquid assets would have lasted had the

January first interest been paid. Now let us apply

the hypothesis suggested upon page 24 of the inter-

venor's reply. The mine had not paid a dividend
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since July of 1925. All the accumulated resem-es

had been exhausted. The stockholders had been ad-

vised that for the year ending March 31, 1927, the

net loss was $548,190.23 (Tr. p. 368). The stock-

holders had been told that a $300,000 bond issue

would i^robably produce results. Had it not been for

the unexpected fault of 200 feet in the pay chute, the

probabilities are, that this would have been true, but

the result to the stockholders was that success was

not secured. The rank and file of stockholders had

not responded on the 1910 bond issue, upon the pre-

ferred stock sale nor upon the 1927 bond issue, yet,

as to his plan, the intervenor says, ^'It goes with-out

saying that stockholders would have responded."

We think it goes without saying that the stock-

holders would not have responded. If they would

not buy preferred stock when there was no lien

ahead of it, and would not buy first mortgage bonds,

how could it be expected that they would have

bought preferred stock subject to the existing bond

issue? The ''insiders" again would have been com-

pelled to buy it. Perhaps this is the intervenor 's

way of saying that the "insiders," in the way he

suggests, should once more have financed the mine

for the benefit of non-interested stockholders. He
particularly insists, "the directors and Cole taking

their pro rata". He is perfectly willing for them to

buy more bonds now, adding them to their fonner

holdings, and thus increasing the proportion of out-

standing bonds held by them. Their i^resent bond-
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holdings are (or were) fraudulent; if they added

to their holdings there would be no fraud!

The irresistable inference is that the stockholders

were through, that they would have responded to no

proposition. Having, over a term of years, received

several hundred per cent upon their investment and

dividends having ceased, they considered the mine

exhausted. If there has been any desertion of the

mine it has been a desertion by the stockholders.

That (as is contended upon page 25) it was in the

minds of the directors and officers to abandon and

desert the corporation if it could be done legally and

successfully, is a mere bald assertion and in the

nature of "epithetic fraud." The only evidence is

that these men honestly discussed an impossible sit-

uation. When Cole was asked by Schwab to "take

the mine out west" and was warned against the

debts of the corporation he said (Tr. p. 416)

"Charlie, it is hard to raise money for mining now.

I believe I can raise money, provided it is spent in

the development of the mine, but I cannot raise

money to pay obligations." In this statement he

was certainly justified, as the evidence has shown.

While the intervenor correctly quotes the testimony

as given upon page 25, we deny that it is now sought

to make it appear that Mr. Cole was willing further

to finance operations of the old company, but was

dissuaded by Mr. Mitchell. We have never made
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this claim and do not make it now. The directors and

Cole were discussing what might be done. The

whole problem was uncertain. Schw^ab had asked

Cole to take the burden "out west". Cole had ex-

pressed a willingness to do it. Then the discussion

turned upon how this could be accomi:>lished and

the decision was, that in the face of the debts against

the company there was no way to accomplish it other

than by a bond foreclosure and comj^lete reorganiza-

tion. We reiterate our belief in the finding of the

Court that the directors exercised sound business

judgment (Tr. p. 140) and also that, in the re-

organization, consenting bondholders and stock-

holders will be given all possible protection. We
refer to page 147 of our former brief quoting from

Dickerman vs. Northera Trust Company, 176 IT. S.

181, to the effect that reorganization plans are com-

mon, are often the best thing for a corporation and

that the fact that such a plan is resorted to does not

support "charges of conspiracy and wrong doing."

We make no comment upon the condemnation of

Mr. Schwab found upon pages 26 and 27. We are

willing to lot his conduct sjDeak for itself, together

with the findings of the lower Court upon the sub-

ject (Tr. pp. 136-141). We do, however, take issue

with the intervenor's designation of Schwab's two

letters to Kirchen as "self-serving". Both of these

letters were produced by Mr. Kirchen at the request

of intervenor (Tr. p. 503). To intimate that these
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letters were written by Schwab, after suit was com-

menced, with' the idea of exculj^ating himself from

some supposed wrong doing shows the extent to

which the intervenor permi+s himself to be driven.

Upon a par with the foregoing, is the suggestion

upon page 28, that the beginning of operations by

Thomas F. Cole in the Tonopah District contributed

to the cessation of dividends by the defendant. Such

expressions of venom are calculated to react upon

the intervenor. The statement is contradictory

upon its face. Dividends ceased in July of 1925.

Cole's operations began in 1926. This is a mere

post hoc ergo propter hoc conclusion. It cannot be

called an argument. It is based upon no evidence.

It is a mere figment of the imagination.

We hope this case has not reduced itself to such

unimportance that it turns upon such matters as

are discussed upon pages 29 and 30. Whether Kir-

chen had a mental lapse when he wrote Pinney Feb-

ruary 17, 1928, that he was still a large stockholder,

or whether testifying in September of that year his

recollection of sale dates was at fault, we don't know,

and we don't see the materiality. He did toll Pinney

in his letter of March 13th, less than a month later,

that he had sold out. What duty he had to tell Pin-

ney or what effect was occasioned by the delay in

telling him does not appear.
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Comment is made upon the fact that Kirchen did

not write Pinney that suit had been commenced.

Just why Kirchen should inform Pinney more than

any oth'cr stockholder or bondholder does not appear.

"What does appear, however, is that Pinney received

from Cole a letter dated January 14th, 1928, advising

him of the probability of an early foreclosure, (Tr.

pp. 423-431).

This letter gave all of the details of the proposed

reorganization. It was this letter from Cole which

started the animated correspondence between Kir-

chen and Pinney (Tr. p. 477). Pinney had complete

infoiination of the hnpending foreclosure two

months earlier than the date when it is complained

Kirchen should have written him. The charges of

dehberate concealment are, therefore, without any

foundation.

Upon page 31, attention is called to the fact that

the answer of the defendant did not show as cash

on hand the sum of $29,523.29 in Bank of Tonopah.

TVe know of no explanation of this in the evidence,

but presume, being upon the first day of the month,

that it was held to meet pay roll checks already

issued and was not available cash for any other pur-

pose. The bullion in tiT.nsit is fully explained in

the answer (Tr. p. 60).

Further, upon page 31, scorn is expressed at Kir-



26

Chen's saving of the property. We reiterate that by

Kirchen's efforts stockholders were given a possi-

bility of success over a period of nearly two years.

Upon pages 31 and 32 the intervenor attacks our

declaration that there was no secrecy of the direc-

tors as all their acts were contained in their minutes.

He contradicts tliis because certain old records were

stored. He fails to appreciate that we were men-

tioning the minutes of the Board of Directors and

that the minute book was produced at the hearing.

We feel a little scornful ourselves over the declara-

tion upon page 32 that the intervenor learned of the

situation of the defendant, only accidentall.v, a few

days before the intervention. We call this dis-

ingenuous in the extreme. It may have been only

a few days before the intervention that Pinney se-

lected his friend Friedrichsen to make his nominal

fight, but Pinne,y himself was fully warned by Cole's

letter to bondholders under date of January 14, 1928.

What Pinney knew, his agent, the intervenor, knew.

The intervenor (pages 32-35) again attacks the

good faith of the Board of Directors. To call Schwab

and Cole the Board of Directors is not to make them

such. The corporation was governed by a board of

seven directors. Cole was not one of these. If the

directors had confidence in Cole's advice and called

him into conference there was not the slightest im-
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propriety in so doing. If they thought his advice

was sound they were at liberty to follow it. The

record (Tr. p. 409) does say of Mr. Mitchell, the

attorney, that "he is the personal representative of

Mr. Schwab and also chief counsel for the Tonopah

Extension". It does not say that he is the attorney-

in-fact of Mr. Schwab. This is more of the inter-

venor's insinuation. Despite the quotation of stock-

holdings the fact remains that the so called

*' insiders" owned only 25% of the stock (Tr. p. 405).

If other stockholders were willing to vest their vot-

ing powers in these men they could do so, but that

did not give them control of the corporation in the

ordinary sense. The voting power of stock rested

outside of them and that voting power could be

changed at any time. Schwab was not in control of

the corporation in any sense w^hatever. (See par.

XII of intervention. Tr. pp. 25, 26 and finding there-

on Tr. p. 138). The record does show that the direc-

tors defeiTed largely to Schwab's judgment and

experience and there was no impropriety in this.

The deftness of the intervenor in word twisting is

manifest in the quotation of "our important stock-

holders". Turning to page 495 of the transcript we
get the full context. In his reply of October 7th,

1927, to a letter from Kirchen, Mr. Schwab says:

"I have been thinking a lot about Tonopah Ex-
tension since the receipt of your letter and the fact

that it does not look promising, and it occurs to
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me that we ought to have a meeting as soon as

reasonably possible, to discuss and settle our defi-

nite plans regarding the property. We are near the

end of our financial resources and I am satisfied

that more money could not be raised. Therefore,

we ought to decide just how we are going to settle

the policy of the company. I greatly dislike to

ask you to make the long trip East again, as it is a

hard journey, but I feel that it will be necessary
for all of our important stockholders to know the

exact situation and what they are facing. I have
not had an opnortunity to talk with any of them
lately; have not even seen Dr. AVard recently but
have had several letters from him and he will prob-
ably wiite you on the subject."

What is more natural than to talk over a bad sit-

uation with the largest stockholders and wherein

lies the odium of the explanation used by Mr.

Schwab?

The intervenor to the contrary notwithstanding,

we still insist that there is no evidence that the

bondholders have received anything of value in pur-

chasing this mine. It is not the first time that a

large sum has been paid for a worn out property.

Fonner heavy producers are reopened from time to

time and without success. What will be the future

of the Tonopah Extension is still unknown. We cer-

tainly hope it will meet with success. The future

only can tell.

No, upon January 1st, 1927, the stockholders gen-

erally were not asked to assist in solving the cor-
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poration's problems. They were not asked to assist

because tliey never did assist. But if any stock-

holders are in a position to complain of this those

stockholders are neither Pinney nor Friedrichsen.

Pinney received Cole's letter of January 14th, 1928.

Friedrichsen is merely Pinney 's emissary.

Under date of September 7, 1928, the defendant

sent out a letter to all stockholders (Tr. pp. 317-320)

.

That letter advised of the condition of the company,

the pending foreclosure and the imminence of sale.

It advised that there was an intervention. It dis-

cussed the question whether a sale would be with

or without redemption. It offered to give detailed

information to any who might deem redemption

]3racticable. It put the final problem up to the stock-

holders.

The trial was started September 27, 1928. The

decision was rendered December 3rd, 1928. Final

decree was signed and filed January 18th, 1929. The

sale was February 27th, 1929. Confirmation was

on March 9th, 1929. Six months elapsed between

the sending out of the general letter to stockholders

and confirmation of sale. The stockholders had until

the day of confirmation in which to express their

confidence in the property and make a better offer

than the bid of Cole. And not one stockholder either

formally appeared and joined in the intervention or

offered to bid at the sale. Could there be more con-
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elusive evidence that the stockholders had deserted

the property and that any letter at the time of the

default would have met the same reception as the

one of September 7th, 1928?

We have discussed, as fully as we care to, in our

former brief, the reorganization plan and the effort

to take care of stockholders. We have pointed out

that no direct promise could be made them. We have

claimed and still claim that no one can doubt from

the record, that they will be given an opportunity

to share in the reorganization, but that to make a

direct promise is to continue the old corporation with

its old obligations.

Northern Pacific R. Co. vs. Boyd, 228 U. S. 482;

57 L. Ed. 931.

Wlien it is stated (p. 35), that Schwab could not

directly become the purchaser, a thoroughly unsound

statement is made. See the quotation in our former

brief pages 113 and 114. Just why the intervenor

persists in attempting to make Mr. Schwab his chief

malefactor when the record is clear that Schwab

wanted to get out altogether, both before and after

the commencement of suit, we cannot understand.

REVIEW OF RECORD

We have said all that we care to, upon this sub-

ject, in our fonner brief.
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ISSUANCE AND SALE OF BONDS
(Brief pages 36-38)

The opening sentence reads:

"It is not the contention of the appellant that
' the insiders ' received more than their share of the

bonds".

If this has not been the contention of the inter-

venor then we cannot understand English. If the

appellant's position has changed and this is no longer

his contention then much more does he put himself

in the position of desiring to accept benefits with-

out bearing burdens.

The intervenor still complains that Pinney and

Seaman were unable to get certain bonds. That we

have fully discussed. He now says,

"However, for ought that appears in the record,

their cases may have been t^'i^ical of numerous
other cases" *^*'".

If there were other cases and the inter^^enor relies

upon them it was the duty of the intervenor to pre-

sent them. The intervenor took the depositions of

the various directors of the company, could have

inquired into this, but did not. The record, there-

fore, shows only two dissatisfied bondholders, and

because there were two dissatisfied bondholders it

is then claimed that there was such a market and

demand for these securities that there would have
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been a heavy sale of any additional securities offered

by the company. Merely to point to this statement

is to answer it. It is equally without merit that all

bonds were subscribed or paid for within sixteen

days of the stockholders ' ratification meeting. They

were taken, as we have so repeatedly shown, because

of their underwriting by the directors and the im-

portuning of their friends by the directors. The

"insiders" assumed the burden and really the chief

complaint of the intervenor seems to be that the

** insiders" did not continue to assume it for the

benefit of apathetic stockholders.

As to the "belated effort" of a "very numerous

group of stockholders to participate in this litiga-

tion" we ask, what does the record disclose about

Mr. Keeley? The record in case No. 5937 does con-

tain the statement quoted upon page 38 of the brief.

Turning, however, to the next page, 6, of that Tran-

script, we read,

"It is ordered that Mr. Keeley have ten days
from and after this date within which to furnish

a full list of the names of all stockholders repre-

sented by him and to file same in this case".

The record may be searched in vain for such a list

of stockholders. Apparently Mr. Keeley 's statement

was an idle gesture. May it be noted that this took

place January 18th, 1929, after the case had l)cen

heard, decided, and proposed findings and decree

were up for settlement.
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Yes. Mr. Keeley's name does appear again in

transcript 5937, at page 11, where he is mentioned as

*' claiming to appear on behalf of a number of un-
named and unidentified stockholders".

The statement in our brief was confined to what

was shown b}^ the record. We still contend that the

record is as we have given it. The only record op-

position is that of the intervenor, who holds 1,000

shares of common stock and 409 of preferred. If he

represents other stockholders similarly situated he

is, so far as the record shows, their self-appointed

and unauthorized representative. His own testimony

is that Seaman and Pinne}^ are the only two stock-

holders with whom he discussed this suit (Tr. p.

346).

TONOPAH COMPANY
(Brief pp. 38-41.)

We fail to see where the appellant has made any

impression upon the figures quoted in our previous

brief. If any "extraordinary development" was

included in the huge loss, there was still a loss, for it

failed to restore profitable production and the veins

found have not put the mine upon a pa3dng basis.

There was ''reasonable hope of a successful out-

come '

', but, very unfortunately to all concerned, the

hope was not realized.
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No, it is not our effort to ioduce the Court to be-

lieve that this litigation is merely a question of cor-

porate management and internal dissent. We have

never taken that position. ^Vhat we have uniformly

argued is, that this is a case based entirely upon an

alleged fraudulent conspiracy, as a consequence of

which the burden of proof is upon the iutervenor:

that the intervenor has not only failed to sustain the

burden, but upon the contrary it has been proven

that no fraud exists.

If anyone has been tiying to avoid the fraud issue,

it is the intervenor in his last brief. It has been our

contention fi'om the beginning that the intervenor

alleged a fraud case and that he must stand or fall

upon his fraud charges and upon them alone. There

is a text in Corpus Juiis which expresses this better

than we can oiu*selves. The writer discusses vari-

ances between pleading and proof, says that in equity

cases courts are more liberal in condoning these than

in law cases, and then says:

"The rule as to fraud, however, may properly
be adverted to here. Where the relief is distinctly

pointed to actual fraud it is generally held that it

must be gi-anted or refused on this gix)und alone,

although the facts alleged and pi*oved are suf-

ficient to sustain relief on some other groimd, un-
less the bill is framed in the alternative.'*

21 Corpus Juris, page 6SS, Sec. 860.

In a foot note, to explain the reason for the rule.
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file wntar quotes from 'hltinghagt t& diam^iiL,

4 R. L 1^ 107; 67 Am. Dee. 510, as follows:

''''Xor is die mile, as was i^^narked by eomieel in
Prke T. Berrmgton, 3 HaieN. Ji; G. 4aS, 49 EngCli
3761, 7 EogU^Bi ^ 42 Bepmat 348, 'fosmded
upon any martiiaet prmeiple of pleadin^^ On the
emnizarv. Lord Cottoiliam, ^ealdi^ of it, in Olas-
eott T. Lai^ 2 PliiL 310, 22 En^Oi 310, 41 Reprint
9(S2, ^as a rale generally a<eted npon'', pioponnds it

also ''as foonded in jnstiee, lieesmse,'' he continoes,

*ihe door of this eoort befa^ always open to alle-

gations of frand, it woold be unjust, and mueh to
be depieeated, to afi&nd. any enaouiagemeDt to

suefa allegatioas, by allowing a party to try the
experiment of obtaining leiief by that ground, and
if it failed, to fall baidL upon his bill for some in-

ferior kind of rtdief.'' Tins we deem to be sound
morality, and I5t to be observed by those who mt
in the gateway <of ^ aomrt of dianaeiy t<o administer
the hi^^toned jmstiee of that aonrt.''^

The qnolalionat the top of page 40 distinguishes

itself what we em^iasis the word ''''misapplied''''.

We bdiere we have suffieient]^ shown that the di-

reetois did the right thing. Instead of payii^

interest and leading the leorporaticm to faee bank-

ruptey they defaulted in payment and permitted the

' Tedosure snnt with its attendant reeeiTership.

The tease of Twin Liieks OH Co. t&. Maiberry 91

U. S. ->^^ was ecmimented upon in our former brief.

Heiie it wiis held that a director eonid loan money to

js (eorporation wh0i money was needed, tbe txansaie-
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tion open and free from blame, and that he could

buy under foreclosure. It is an interesting case.

Stress was laid upon the hopeless financial condi-

tion of the company, the ap^Darent exhaustion of its

oil wells, the refusal of most of the stockholders to

pay assessments, the fluctuating value of oil proper-

ties. Many of the conditions mentioned almost

parallel our case. In the general discussion there is

language out of which the intervenor seems to have

derived some consolation. The facts and decision

are with the present appellees.

Upon page 40, Pinney's refusal to take the bonds

offered to him and associates is again defended, this

time because the offer was made after the bonds

were subjected to the lien of receiver's certificates.

Yet the property had received the benefit of the pro-

ceeds of all these certificates, consequently the ex-

cuse offered, instead of being an argument in favor

of Pinney is further evidence of his unwillingness

to assume his own part of the burden of protecting

the property.

It is contended that because there was a stipula-

tion that "Pinney asked for more bonds in amount

up to $5,000" this contradicts the statement made

upon page 32 of our brief. We did not contradict

that stipulation. We did say that

"in fact Pinney is not shown ever to have sent in

the subscription blank requested in Benham's
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letter to him, which is probably the real reason
he got no additional bonds. (Tr. p. 468) ".

There is a vast difference between asking for more

bonds and sending in a signed subscription blank.

As a matter of fact there is quite a question how far

the stipulation went. It w^as further discussed upon

page 470 of the transcript and apparently it was

expected that Pinne3^'s letter should be produced.

One sentence of the record reads

''Mr. Sheppard, representing the intervenor,

stated he was perfectly willing to stipulate that
the letters when received should be subject to the
objection made by Mr. Gardiner."

We do not, however, wish to appear to question a

stipulation. We are not certain that the further dis-

cussion amounted to a withdrawal or a modification

of the stipulation. We prefer to say, that notwith-

standing the stipulation, the record does not show

that Pinney ever sent in an order for any additional

bonds.

OBLIGATION OF DIRECTORS AS CREDITORS
(Brief pages 41-44.)

There is little w^e desire to add to our former brief

upon this subject.

The one case cited is Highland P. I. Co. vs. List 27

Cal. App. 763, is another case which ma}^ contain
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some language of comfort to intei*venor upon his

theory of the case, but the facts are without any

application. A director of a coi-poration, knowing

(see 42 Cal. App. 753) that his corporation wanted

certain land, bought it himself and sold it to his cor-

poration at a profit. Naturally the corporation was

allowed to recover the profit.

We take exception to the following statement ap-

pearing upon page 42.

"It also appears that Schwab and Cole, in Octo-

ber of 1927, planned to cause a default in the pay-
ment of interest so that the properties would be

foreclosed and to purchase them at a foreclosure

sale, and to thereupon have them conveyed to a

reorganized corporation which they should own
and control; and that in February, 1929, they

acquired these properties."

This is a garbled and misleading statement of the

facts. Schwab and Cole did not act alone, but all

the directors acted. They did not plan to cause a

default, but they agreed that sound business judg-

ment required that the corporation should default

and they so acted. The default was not so that the

properties would be foreclosed and purchased by

Schwab and Cole, but so that there could be a re-

ceivership which would preserve the property with

the attendant possibilities of a successful outcome

and so that if a sale did become necessary the prop-

erty could be purchased free of debts and a new
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corporation organized. There is nothing whatever

to the effect that Cole and Schwab should or would

control the new corporation. They did not own and

control the bonds and could not own and control the

new corporation. As reiterated, Schwab twice tried

to get out.

We still insist, that the cessation of post card loss

and gain statements to the stockholders was stronger

notice of coi'porate difficulties than had they been

continued. We also insist that our argument that

the stockholders had no "rights" is sound and fair.

Tliis was directed to the situation which confronted

the stockholders after the directors had found a de-

fault necessary and when a reorganization was con-

templated. We still say that the stockholders had

no "rights". By this we mean that after default,

foreclosure and a sale of the propert}^, stockholders

of the old corporation had no "rights" to be let into

the new corporation upon any terms whatever. Not-

withstanding the absence of any such "rights," the

record shows it to be the intention of the new^ cor-

poration to make a fair proposition to such stock-

holders.

We are glad the intervenor repeated our assertion

that "every stockholder who did not get notice got

exactly what he deserved." This gives us an oppor-

tunity to emphasize the assertion. The corporation

was in need of funds and urged every stockholder
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to purchase bonds. Very few stockholders of the

rank and file made any response at all. They failed

the coiporation in its hour of need. The "insiders"

took up the burden. Every bondholder got a notice

of the impending foreclosure. Stockholders who did

not subscribe for bonds got no notice and it is our

assertion that such stockholders had forfeited every

claim to any notice. They had their chance to aid

the corporation and refused.

As to any active interest by Cole in possessing the

mine we rest upon the argmnent found upon page

43 of our fonner brief.

FINANCIAL STATUS OF TONOPAH COM
PANY AS OF JANUARY 1st, 1927

(Brief pages 44-47.)

We have already replied to the first paragraph

of this subdivision and sufficient has been said from

time to time upon the sound business judgment of

the directors in defaulting.

Upon page 45 we are confronted by another propo-

sition of what the directors might have done. They

might have had a new bond issue. It is stated that

only twice before had the stockholders of the cor-

poration been called upon to aid in the financing of

the company. This is an error. They were first

called upon in the bond issue of 1910, in order to
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fiiitaiice the mill, and "outsiders" took only 4% of

the bonds. They were called upon again in the pre-

ferred stock issue and again they were found want-

ing. They were called upon the third time in the

bond issue of January 1st, 1927. They failed a third

time. In each case the ''insiders" were compelled

to do the financing. Now the intervenor complains

because the "insiders" would not finance the mine

a fourth time. He will not admit that to be his posi-

tion, but it is the logical result of his argument. If

the stockholders were derelict three times they

would not have been responsive the fourth time, and

the "insiders" would have been compelled to take

the bonds or admit a failure. Had they paid the

interest and relied upon new bonds they would have

been compelled to take these bonds themselves in

order to keep the mine going until the first due date

of interest. Then they would have been compelled

to default and we would have the same condition of

which the intervenor now complains. Undoubtedly

the intervenor would then have complained, because

there was not an inside financing for the fifth time

and so on ad libitum.

The intervenor, in connection with this plan,

might also have stated that its adoption would have

entailed provision for the pa^onent of all of the old

debts, unlimited exploration work, greatly increased

interest and that, to carry any promise of accom-

plishment, the new issue must have been one of a
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million dollars and must all have been sold. The

more the intervenor tries to show what the directors

might have done the more he shows that they did

the only reasonable thing which could be done.

As to the language of Pinney, quoted upon page

46: The directors exerted one final effort when they

floated the 1929 bond issue. Apparently, no matter

how many times the directors had saved the stock-

holders, Pinney and the intervenor demand still one

more attempt before setting the seal of their ap-

proval upon what has been done. It probably never

has occurred to them that they actually owe the

*' insiders" a debt of gratitude, instead of condemna-

tion, for the chance of success given them by their

decision, in October, 1926, to finance one further

attempt at success instead of closing down as orig-

inally intended. Had they decided to close down and

liquidate through bankruptcy the intervenor would

have been in exactly the position he is now since the

preferred stockholdings would probably have ex-

hausted the assets of the company. At least they

would have put the holders in the same bidding posi-

tion, upon a sale, which the bondholders later

occupied.

Upon this same page the intervenor states boldly

what he will do to preserve the mine, in case of a

reversal of the judgment. If he can command the

necessary capital, it would be more to the point for
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him to explain why he did not do something sooner

and particularly why he did not bid at the sale. His

complaint that the property was overloaded with

receiver's certificates is no excuse, for, as repeatedly

explained, every dollar went into preservation of the

property and a large part of the debt upon these cer-

tificates w^as incurred by the delay caused by the

contest of the intei'venor, which contest has been

without one constructive idea and without a single

offer to assist in working out the problems involved.

Had there been one such reasonable offer and had it

been refused, the equitable standing of the inter-

venor would have been vastly improved. How can

the intei*venor object to the burden of receiver's cer-

tificates, and excuse his failure to bidv when he

claims that the i^roperty sold for a "pittance'' (Brief

p. -ti) ?

Upon pages 4:6 and 47, tlie intervenor criticizes

our statement that the Court is justified in consider-

ing "subsequent developments" as showing th-at the

directors did exercise "sound business judgment"

and as negativing the fraud charges; that the his-

tory of the mine, after the default, showed beyond

question that had the directors not defaulted,

the results would have been disastrous. We are

further criticized for citing no cases. We thought

the rule too evident, in equity cases, i3articularly

those involving fraud charges, to require authori-

ties. To advise the intervenor that we were right we
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cite the following text:

"In equity the procedure is more liberal and
flexible than at law, and permits the pleading and
proving of matters occurring after the commence-
ment of the suit, wdiich go to show where the

equity of the case lies, and the adaptation of the

relief granted to the state of facts existing, not
at the commencement, but at the close of the
litigation."

1 Coi'pus Juris, i3age 1150, Sec. 395.

If the intervenor were replying, he would probably

lay emphasis upon the word "plead". But there

was nothing to j)lead. The acts of the receiver and

his expenses were all a part of the main case and

all of the evidence referred to was produced without

objection, most of it by the intervenor himself.

THE DEFAULT OF JANUARY 1, 1928

(Brief pp. 47, 48.)

The language quoted from our brief is justified

by the facts, by the findings of the trial court (Tr.

p. 140) and by the opinion of Judge Norcross (Tr.

pp. 605-607), We do not desire to rediscuss the

evidence.

As to the declaration upon page 48, that because

the mine had been a heavy dividend payer, therefore

it could not be a worked out, speculative property,

we desire merely to sav: First, the Court found to
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the contrary (Tr. pp. 136, 137). Second, that be-

cause the mine had yielded so heavily over a period

of twenty years, is itself evidence of loss of value

and possible exhaustion of all marketable ore bodies;

that the history of mining is the history of heavy

producers finally depleted. Common knowledge re-

calls Virginia City, Goldfield Consolidated, Man-

hattan, National City, Austin, and Eureka, in Ne-

vada; Cripple Creekand Leadville, in Colorado, and

almost the whole of the Mother Lode, in California.

The burden of proof is upon the intervenor and the

intervenor has not established but that the mine of

the defendant is in the categor}^ of the mines men-

tioned. That one man or one group still has faith

in it means nothing. Millions of dollars, yes bil-

lions, have, upon faith, been put into worn out mines,

and entirely lost. The evidence does show some

values still remaining in the Tonopah Extension, but

five years of intensive attempt have failed to re-

habilitate the mine. Faults, geological changes, im-

mense quantities of w^ater, barren veins, collapse of

the silver market, all are discouraging factors. If

there ever was a gamble, the Tonopah Extension at

the present time, is such a gamble.

BENHAM DEMAND
(Brief pp. 48-51.)

The Court will not misunderstand the contention

made in the first paragraph upon page 49. The so-
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called demand by the Trustee was not a demand for

the payment of interest, after which a default of

thirty days was necessary, but it was a notice to the

defendant that, by reason of the prior demand and

default for thirty days, it had, pursuant to the pro-

visions of the mortgage (Trans, p. 718) and the re-

quest of a majority of the bondholders, declared the

entire principal due. It is true that this notice

closed with a demand for payment, but that was not

necessary. Furthermore the mortgage did not re-

quire the trustee to wait thirty days nor any time,

after declaring the i^rincipal due, before conmienc-

ing suit. After such declaration, according to the

mortgage, "principal and interest shall become due

and payable forthwith'' (Tr. p. 718).

We desire to reply further, under this subdivision,

only to the last two paragraphs upon page 50.

It is argued that our position of a demand being

waived, where it would have been futile or where

there was a previous declaration by the debtor that

the debt would not be paid, is unsound, because the

waiver or refusal "was communicated to no one."

No cases are cited to substantiate this novel con-

tention. The intervenor first loses sight of the pur-

pose of a demand, which is for the benefit of the

debtor and no one else (see our former brief p. 85

and cases there cited). There is no reason why the

refusal should be communicated. In the next place
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the intervenor fails to explain to whom the demand

should be communicated and when. Hie also fails

to show that it was not communicated. All of those

]3articipating' in the meeting were bondholders and

all knew of it. Benliam knew of it. The Trustee

knew of it, before the interest became due, by reason

of the failure of the defendant to provide it with

funds to pay the coupons. The argument is not even

plausible.

It is next claimed that our argument excusing the

demand is not sound because the demand was a mat-

ter of contract, therefore a condition precedent.

This contention also lacks plausibility. The neces-

sity for a demand may arise either by law or by con-

tract. To say that a duty imposed by contract is

higher than one imposed by law is rash, to say the

least. Most of the cases wherein this question arises

are contract cases, for theineare few instances where

the law, is the absence of contract, imposes a de-

mand. Practically all, if not all, of the cases cited

in our opening brief (pp. 85, 86) are contract cases.

This is also true of Shaw vs. Bill, 95 U. S. 10; 24 L.

Ed. 333, (cited upon pages 80 and 81 of our former

brief), which case is decisive of the point.

We made the point (our former brief -pp. 90, 91)

that, under the terms of the mortgage, the entire

principal became due whenever the property went

to sale. The intervenor 's answer to this, emphasiz-
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ing certain words, is as follows:

"***tliat it presupposes such a default in the pay-
ment of interest that the suit could properly be
maintained for the foreclosure of the mortgage
for a default in the payment of interest."

This is ambiguous to say the least. We suppose

the intervenor means that the default in the pay-

ment of interest must have been such that a fore-

closure suit could be maintained for both principal

and interest. If the intervenor means what he says,

he has added nothing to the discussion for, in our

former brief, (pp. 87-91), we showed that suit could

be brought for non-payment of interest, without any

demand. This seems to have been conceded as there

is no reply to it. If the intervenor means that the

default must be such a one as permits foreclosure for

principal, as well as interest, that is, that both

should be due at the time of the filing of the com-

plaint, then the intervenor is asking that no force

nor effect whatever be given to the mortgage pro-

vision in question. This argument is equally futile.

The language quoted means something and was in-

serted for a purpose. It must be given its ascer-

tained meaning. AVords could not be plainer. There

is no ambiguity to construe. However the com-

plainant may come into court, if the property goes

to sale, the wIkjIc debt becomes due.

This provision was undoubtedly intended to meet
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just such a situation as was encountered in McFad-

den vs. May's Landing Co. 22 Atl. 932 (N. J. E.), a

synopsis of which is given upon page 89 of our for-

mer brief. There a suit was commenced for principal

and interest. It was found that the principal was

not due, but judgment was given for the interest and

the property ordered sold as a unit. What became

of the surplus after sale and payment of the interest

does not appear, but it must have been held, by the

officer making the sale, to meet the principal when

it did mature. Possibly a later suit for the principal

was necessary. Had there been such a provision

as in the present mortgage, the entire litigation could

have been concluded in tlie one suit.

It may have been the thought of the intervenor,

that this provision of the mortgage is inapplicable

to the present case, provided fraud is found. We are

not convinced that even this position is sound. The

intervenor seems to have abandoned his position

that the "insiders" took more than their share of

the bonds (Int. Reply Brief p. 36). He also admits

the validity of the mortgage (same brief p. 6). Upon
the oral argument (in answer to questions by Judge

Wilbur) he admitted that the proceeds of the bonds

and of the receiver's certificates had gone into the

mine and that the bonds are now due according to

their terms. Apparently, then, he is placing his

reliance upon a fraudulent default. But, if he is

doing that, then comes the provision of the mortgage
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making the entire debt due in case of sale. The

nature of the primary default then becomes un-

essential. Apparently the mortgage provision re-

ferred to makes it imperative that the intein^enor

should have exhausted his remedies before the

property went to sale. This would seem to have

required a stay bond upon this appeal, which was

not given. The intervenor, in his last brief, tells

what he can do in various emergencies requiring

large monetary outlays, why did he not preserve his

rights by giving a stay bond?

INTERVENTION IS PROPER
(Brief pp. 51-57).

It was not so much our intention to address our-

selves to Equity Rule 37 as to Rule 27, the latter

requiring the setting forth of the stockholder's

efforts to gain redress from the corporation or the

giving of his reasons for not doing so. We do not

attack those cases which hold that a stockholder

need not apply to the corporation when he suf-

ficientl.y shows that its attitude is such that the

application would be futile; but we do contend that,

when it is alleged, that the facts are such as to ex-

cuse such aj^plication, then those facts must be

proven, like any other facts. It certainly is not suf-

ficient merely to allege an excuse for not applying

(a questionable one at best) and then fail to sub-

stantiate it by the evidence. The testimony is, that



51

the directors thoroughly discussed the situation.

The testimony of Mitchell (Tr. p. 557) is typical of

that given by all of the others:

''It was finally agreed that no intelligent plan
could be formulated for submission to the stock-

holders for raising new money, subject to the

mortgage and income tax."

The directors were actually seeking an "intelligent

plan". They were open minded. If the wisdom of

the intervenor could have suggested an "intelligent

plan", even after suit was commenced, there is

notliing to suggest that it would not have been

adopted. The intervenor never made an attempt

and has failed to show any antagonism of the direc-

tors. The contrary appears. Reliance is placed

(page 53) upon the,

"imperatiA'e necessity for immediate action on
the part of the inteiwening stockholder".

And here is another reason why Pinney did not

intervene. Pinney knew conditions innnediately

following Cole's letter of Jan. 14, 1928. The inter-

vention was filed May 5, 1928. He had nearly four

months during which he could have applied to

the corporation. He could have suggested any

"intelligent plan". He did not do so. If he inter-

vened he could not excuse himself for failing to

apply to the corporation upon the plea of "impera-
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tive need". So Friedriclisen was selected. We think

the record is sufficient to impute to the intervenor

all of the knowledge and all of the lack of diligence

shown by Pinney. The reluctance of the intervenor

to confess association with Pinney (Tr. pp. 346-347)

is significant. Be that as it may, the intervenor has

failed to show any corporate hostility to any "intel-

ligent plan" he might have presented. Even after

the litigation began he failed to contribute a single

constructive idea.

The fact that the defendant filed an answer ad-

mitting the allegations of the complaint and did this

pursuant to a resolution of the board of directors is

in no wise antagonistic to our position; neither is

our statement that a demand upon the directors to

pay the interest would not have been complied with.

We certainly admit that such a demand, alone, would

not have been favorably entertained, but this does

not signify that had the intervenor, or Pinney, or

anyone else, presented an "intelligent plan" for re-

financing, and requested the directors to adopt that

course, it would not have been accepted and acted

upon.

We do not wish to be interpreted as conceding

that any "intelligent plan" could have been devised.

We still believe that the directors adopted the only

reasonable course which presented itself. What wo

do affiiin is, that far from being antagonistic, the
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directors were actually friendly and sympathetic,

that they were searching for light in darkness, and

that they would have given fair consideration to any

reasonable plan which might have been suggested

to the board and that the intervenor has failed to

prove his allegation attempting to excuse his failure

to apply to the corporation for relief.

The cases cited upon page 55 would seem to indi-

cate that the intervenor has misunderstood our

point. The intervenor, who did not purchase a bond,

has presented the complaint of Pinney that he did

not get all of the bonds he wanted to. So far as

this grievance goes, it is an independent affair of

Pinney, it does not affect all stockholders equally

and consequently is not a matter for intervention.

(See our former brief p. 137).

Whether or not there was a stipulation that the

intervention should stand as an answer we do not

think very important. In our brief we merely sug-

gested that there was some doubt about the stipu-

lation. The language quoted upon page 56 bears

out the doubt. Mr. Gardiner said he thought there

had been such a stipulation. Mr. Glardiner might

have been mistaken. Mr. Cooke seemed to have the

same recollection, but preferred to stand upon the

record.

The really important point is, the form of the
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answer. Since it contained no denials whatever of

any allegations of the complaint, and was composed

entirely of affinnative matter, it was, if an answer

at all, one of confession and avoidance and, as to the

intervenor, it was not incumbent upon the com-

plainant to prove a single allegation of the complaint.

AVe assigned this as one of our reasons why the inter-

venor could not question the demand for interest and

we still assert that this position is sound. The de-

fendant could not raise this defense. It knew of

Benham's demand and had admitted it. It had ad-

mitted, without reference to Benham, the allegation

of due demand contained in the complaint. Upon

page 8 of his reply brief, the intervenor states:

"It is true that the intervenor can only assert

such defenses as are available to the corporation."

Having admitted this, we do not see how he can

attack Benham's demand or urge the absence of a

demand. Hfe has sought to raise, upon the trial, an

issue of fact not raised by his pleading. Had he af-

fimiatively alleged in his intervention that there was

no demand, the situation would have been different.

Upon the trial, if doubt arose, he could have asked

leave to amend and set this up as an additional de-

fense. The complainant could then have asked time

to present full proof. But, in either event, the bur-

den of proving no demand would have been upon the

intervenor. What the intei-venor reallv wants is to
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raise an issue not presented by the pleadings and to

shift the burden of proof as well.

THE INTERVENOR COMES INTO COURT
WITH CLEAN HANDS

(Brief pages 57-64)

Complaint was made upon page 26 concerning our

''panegyric of Charles M, Schwab." Upon page 28

some remarks we made concerning John G. Kirchen

are characterized as "a gratuitous contribution to

the evidence." Our best efforts are eclipsed in the

intervenor's defense of his friend Pinney. We are

contented to rest this subdivision upon our previous

discussion and the entire correspondence. It is inter-

esting to note, however, that all which is said of

Pinney is based upon his own autobiography, his

own opinion of himself, as disclosed in his letters to

Kirchen. We merely want to add that w^e appreciate

the quotation at the top of page 62, in which Mr.

Pinney says

"I am determined for myself alone and at my
own expense to get at the bottom of this thing and
if needs be to go to the full limit."

If any substantiation were needed of our conten-

tion that this is Pinney 's intervention and not that

of Friedrichsen it is afforded by this quotation. It

also lays a threatening foundation for Pinney 's later

demand for special favors (see our former brief p.
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141). Pinney was a bondholder and in a poorer ]30si-

tion than Priedrichsen to raise certain questions.

He knew all about the impending foreclosure and

could not say that he had no notice. Possibly he is

more vulnerable to a judgment for costs than is the

intervenor. At any rate, this man of consummate

rectitude and integrity, was not willing to come out

into the open and make his own intervention.

THE INVALIDITY OF RECEIVER'S CERTIFI
GATES AND THE PREJUDICE RESULTING
THEREFROM.

(Brief, pages 64-74).

The lower court did not authorize receiver's cer-

tificates for the purpose of providing funds with

which to carry on any speculation or hazardous

mining business. We made it clear from the evi-

dence that pumping alone, with attendant fixed

costs, required an expenditure of $25,000 a month;

that mining and exploration could be taken care of

and were taken care of by production (our former

brief p. 106). This plain aspect of the case is entirely

ignored by the intervenor 's reply and we think this

explanation in itself is a sufficient defense of the

receiver's certificates.

There are, however, the other grounds of their

validity presented in our former brief. The quota-

tions from Tardy upon page 65 are not antagonistic



57

to our position. As to the first quotation, the re-

ceiver in our case was not doing "mere development

and exploration work". The second quotation from

the same author distinguishes itself when applied

to the facts by the language

"The court should undoubtedly act with caution
in regard to mining operations, and if there are

secured creditors should obtain their consent to

such operations or require the litigant who desires

such ojoerations to secure the estate from loss."

Consent from secured creditors was obtained in

our case.

The case of Dalliba vs. Riggs, 82 Pac. 108, was

one where there was no consent and where the re-

ceiver actually operated without the Court's author-

ity. The appellate Court said, page 108, ,

"It does not appear that the Court ever made
any order directing the receiver to work and
operate these mines or do anything other than care

for, preserve and protect the property."

The case of Farmers L & T Company vs. Grape

Creek Coal Company, 15 Fed. 481 (C.C.) was de-

cided a good many jqrys ago. Courts have made

considerable progress since that time. The language

that "the Court has no power" is at variance to the

language of later cases quoted in our previous

brief. In addition to the foregoing, the case is not
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in point because the objection was raised by bond-

holders and not b}^ a stockholder. The Court held

that it did not have the power to subordinate the

receiver's certificates to the lien of a mortgage

"against the objection of even a small minority of

the holders of the mortgage bonds."

Gutterson vs. Lebanon, 151 Fed. 72, arose upon

the final account of a receiver and turned upon the

propriety of certain expenditures and upon certain

questions of mismanagement. It had nothing to do

with the lien of the certificates.

Kennebec Box Oomj^any vs. Richard Co. 7 Fed.

2nd, 290, is not remotely in point. It is a case where

the Court refused to surcharge a receiver's account

against objections of improper expenditures.

The paragraph at the top of page 67 seems to us

completely to Aindicate our position. The inter-

venor admits that he did not object to pumping ex-

penditures. We have repeatedly shown that pump-

ing expenditures and fixed charges did not exceed

the amount of the receiver's certificates. Therefore,

none of the proceeds of the certificates was expended

for mining operations.

The argument upon the remainder of page 67 we
have already met, when introduced at page 20 of

the brief.
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But we cannot forbear calling attention to the

paragraph commencing at the bottom of page 67,

wherein tliere seems to be an attempted evasion

of our claim that the intervenor actuall}^ consented

to the first certificates. We have previously

analyzed the twenty to forty thousand dollar propo-

sition, in our reply to page 20 of the brief. We still

claim that the consent was as we stated it. What

bearing the alleged non-disclosure of certain assets,

existing six months before, and exhausted before

the June hearing, has upon the subject of money for

future needs, is hard to determine.

Upon page 68 there is a further discussion of the

work done by the receiver. This, also, we have met

in our re^Dly to the same matter when presented at

page 20 of the brief. But, near the bottom of page

69, we find a statement that the intervenor, at the

trial, "withdrew any concessions or consents". The

exact language (Tr. p. 374) emphasizing certain

words, is as follows:

"***I must withdraw any concessions or stipu-

lations or consents, if such they were, to the con-

tinuance by the receiver from this date of the

expenditure of money for further development or

exploration work. I have always conceded that

it was perfectly proper for the receiver to preserve

the mine from loss or ruination."

This is further corroboration of what we have con-

sistently stated. The intervenor never objected to
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mine preservation. But mine preservation alone

cost $25,000 a month. Development and exploration

were entirely taken care of by production. Produc-

tion would have failed without further exploration

and exploration carried with it the possibility of

such a discovery as might have saved the mine for

everyone.

To say (brief p. 70) that had the receiver not

testified as he did his application would not have

been granted, is to prophesy. It is also to say that

Earchen deliberately and falsely colored his testi-

mony so as to mislead the court and there is nothing

to warrant such a deduction. Upon the contrary,

a month and a half after the trial, namely upon De-

cember 13th, the court made an order permitting the

receiver to borrow an additional $100,000 and to use

the money in accordance with the terms of its former

order (Tr. pp. 97-102). Apparently the court was

satisfied, if the intervenor was not, with the explana-

tions given by Kirchen of his failure to reach the

objectives which looked so hopeful in the preceding

June.

We cannot but regard as more ''epithetic fraud"

the suggestion upon page 71 that these certificates

w^ere a fraudulent device. There is not a line in the

record to indicate that the proceeds were not honest-

ly and fairly used. We have already shown how

absurd it would be for Cole to overload the property
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and, when it went to sale and be became a bidder,

find it necessary to pay that much more for the

property. While the case cited discussed the possi-

bility of fraudulent attachment, the final decision

was that there had been no fraudulent use of the

writ.

We also wish to note the sentence commencing at

the bottom of page 71, which denies our argument

that the purpose of the receiver's certificates was
only for the preservation of the property. The denial

goes only to the ''purpose" of the certificates. There

is no denial of the fact that it would have cost just

as much, and that the total burden of the certificates

would have been just as great, had there been no

mining whatever and had the receiver been confined

only to pumping and fixed expenses. The inter-

vener has pointed to no evidence whatever to dis-

pute this and there is none. Had he been unwilling

to take Kirchen's testimony upon the subject he

could have presented witnesses of his own. He relied

merely upon cross examination of Kirchen and Kir-

chen was explicit, positive and convincing. We
have shown that there is no contradiction in Kir-

chen's testimony and the intimation that he imposed

upon the court has no justification whatever.

Next the intervenor claims certain injurious re-

sults from the issuance of the certificates (Brief pp.

72, 73).
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1. Certainly they augmented the indebtedness.

That is self evident. But they augmented it not

more than was necessary for the preservation of

the mine.

2. "It seems to have been used to persuade the

court to order a sale without redemption".

The word "seems" expresses the intervenor's

own doubt and the doubt is well founded. Counsel

I)robably had in mind the language of the court

expressed upon page 123 of the transcript in case

5937. That was addressed to the application of the

receiver to sell, as a receiver, to pay expenses of the

receivership, which application was granted (same

Tr. pp. 118, 119), after the decree had been signed,

which decree ordered a sale without redemption.

This last reference gives the discussion upon the

proposed sale without redemption and the ruling of

the Court. It also show^s that a sale without redemp-

tion was asked in the complaint So far as concerns

the sale by the receiver for the expenses of the

receivership, it was admitted that such sale should

be without redemption (Tr. Case 5937 pp. 121, 122).

3. There is nothing to indicate that the certifi-

cates were intended to create a debt upon which the

property could be sold independently of a fore-

closure. We did not take that position in our former

brief (p. 151). What we did explain there was, that

because of the receivership debt a sale was neces-
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sary, apart from any question of foreclosure. It does

not follow that because the receiver's certificates

produced that condition they were issued for the sole

purpose of creating it. In any case, where such cer-

tificates are issued, the}^ must necessarily give rise

to the same situation.

If any money, derived from the sale of receiver's

certificates, was wrongfully used by the receiver,

either outside of the scope of the order for their

issuance, or outside of the lawful scope of such

order, neither the validit}^ nor the lien of the certifi-

cates is affected. Such questions can arise only upon

the settlement of the account of the receiver.

May we finally make clear that THE TOTAL OF
THESE CERTIFICATES ALMOST APPROXI-
MATES THE ESTIMATED COST OF MERE
MINE PRESERVATION OF $25,000 A MONTH.
The first order for receiver's certificates was made

June 8, 1929. Upon the preceding day Kirchen had

testified that the receivership was behind $50,000

which sum was needed immediately (Tr. p. 616).

The order confirming sale was made March 9, 1929.

We then have:

Deficit June 8, 1929 $50,000

Preservation, 9 months at $25,000 a month 225,000

Total $275,000



64

The total of receiver's certificates was $250,000

when the decree was signed Jan. 18, 1929 (Tr. p.

170). And Mr. Kirchen figured that what money he

had on hand would carry him to Feb. 18th (Tr. Case

5937 pp. 98, 99).

We believe this tabulation is conclusive that the

proceeds of the certificates went into preservation

and that production carried mine operation and

and exploration.

It is the next contention of the intervenor (p. 73),

that the sale to paj^ receiver's certificates, cannot

stand independently of the foreclosure. No reason

is assigned, except that the two are "inextricably

intei'woven" in a ''fraudulent plan". Without con-

ceding any infirmity in the decree of foreclosure,

Ave ask: Why cannot the sale to pay receiver's cer-

tificates stand independently? It cannot be suc-

cessfully argued that a receivership of some sort was

not necessary in the spring of 1928. There were not

sufficient liquid assets to carry operations beyond

about March 1st. The directors were not compelled

to resort to any plan of further financing, if they

could find no feasible one. The intervenor intimates

that he, himself, would have applied for a receiver

(Brief p. 7). May we express curiosity upon what

the intervenor 's receivership would have done about

operating the mine? If he could not operate, he

could not possibly work out the salvation of the
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mine. In any event receiver's certificates would

have been neeessaiy. The receivership could not

have run on indefuiitely and a sale would have been

necessary. If his receiver's certificates were a first

lien, they would be first paid. The validity and

maturity of the bonds are admitted. They would

have had to be paid next. The situation finally con-

fronting the intei'venor in his own receivership

would then be i^recisely what confronts him now.

If th^ intervenor is entitled to any relief upon

this appeal, which of coiu^se we deny, does it not

reduce itself to this? If there was such fraud as

"vitiates the foreclosiu^e, a receivership was neces-

sary in any event. The couit had jurisdiction to

appoint a receiver, also to order the sale of certifi-

cates. It was necessary to sell the property to pay

the debts of the receivership and the sale for that

puri^ose is vahd. All receivershij) certificates are

valid. It remains to be ascertained the extent to

which theii' proceeds were lawfully used. The

bonds are admittedly due and must be paid from

the proceeds of sale. The sale was at public auction

and for the full upset price fixed by the coui*t. 'What

coidd this court do other than to dii'ect the lower

court to ascertain to what extent, if any. the pro-

ceeds of the receiver's cei-tificates were imlawfuUy

used? And wdl not that be met, in any event, when

the final accoimt of the receiver is settled? The
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accounts of the receiver have not yet been settled

and the receiver has not yet been discharged. The

appeal caused the delay. Does not this appeal

actually resolve itself into an attack by the inter-

venor, upon the final account of the receiver, before

that account is presented?

Upon page 73 (and elsewhere) stress is laid by

the intervenor upon the word "mechanics" as if it

were a baleful and suggestive word. It hai^x^ened

to be the word selected by Kirchen as expressing the

details of the course to be followed. Details had to

be arranged. Of course, the issuance of receiver's

certificates was part of the necessary j^rocedure and

these were discussed, just as they would have been

in the case of the intervenor 's hypothetical receiver-

ship. This certainly does not make the certificates

obnoxious.

We do not care to discuss the doctrine of "trustee

ex maleficio". We do not think it necessary or

material and the scant mention of it by the inter-

venor would indicate that he attaches little import-

ance to it. \Miether Cole's purchase price was paid

in bonds, receiver's certificates or in cash, all went

into the property and the expenses of the receiver-

ship. He bid at public auction as any other bidder

might have done, as the intervenor might have done

had he possessed the backing and the courage.
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ERROR OF THE DISTRICT COURT IN
DECREEING SALE FREE FROM

REDEMPTION
(Brief pages 74-75).

In our opinion this subdivision is devoted not to

what the law is, but to what the intervenor tliinks

it ought to be. We are satisfied with the exposition

of the question as contained in our former brief and

with the authorities there cited. The absence of

contrary authorities in either one of the intervenor 's

briefs further convinces us of the validity of our

position. We do not consider that the one case cited

bears upon the main i^oint. We admitted that

ordinarily a right of redemption could not be waived

in advance. What we claim is that because of the

waiver in the mortgage it appears that the parties

contracted under and with knowledge of the excep-

tion which we discussed.

QUESTIONS OF PUBLIC POLICY AND
PUBLIC INTEREST
(Brief pages 75-78)

.

We may owe the Court and counsel an ai)ology in

not having elaborated this in our opening brief to

a greater extent than we did. Mining has been con-

sidered in Nevada a public use for half a century.

We did not think this would be denied.

In 1875 a statute was enacted, which is found in
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the Nevada Statutes of 1875, at page 111. The

pertment section of this statute is as follows:

"The production and reduction of ores are of

vital necessity to the people of this State; are

pursuits in which all are interested, and from
which all derive a benefit; so the mining, milling,

smelting, or other reduction of ores are hereby
declared to be for the public use, and the right of

eminent domain may be exercised therefor."

The remainder of the statute was devoted to pro-

visions outlining how the right of eminent domain

was to be exercised. The constitutionality of this

statute was before the Nevada Supreme Court, in

Dayton Mining Company vs. Seawell, 11 Nev. 394.

The opinion is by Judge Hawley, who was later

Federal Judge in Nevada, immediately preceding

the late Judge Fanington. The Judge of one of the

State Districts had refused to entertain an eminent

domain petition of a mining company brought under

the act last described, because he considered it un-

constitutional. The matter before the Supreme

Court was a writ of mandamus to compel the Judge

to hear the case. The decision of Judge Hawley is

an exhaustive one. Practically every argument

against the validity of such a statute, wdiich has

been offered in any case brought in any state under

sunilar statutes, was made and was met in the de-

cision. Many cases are reviewed. The entire

opinion is most interesting, but we submit only the

following quotation from pages 409 and 410:
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"Mining is the greatest of the industrial pur-

suits in this state. All other interests are sub-

servient to it. Our mountains are almost barren

of timber, and. our valley lands could never be

made profitable for agricultural purposes except

for the fact of a home market having been created

by the mining developments in different sections

of the state. The mining and milling interests

give employment to many men, and the benefits

derived from this business are distributed as

much, and sometimes more, among the laboring

classes than with the owners of the mines and
mills. The mines are fixed by the laws of nature

and are often found in places almost inaccessible.

For the purpose of successfully conducting and
carrying on the business of 'mining, milling, smelt-

ing, or other reduction of ores,' it is necessary to

erect hoisting works, to build mills, to construct

smelting furnaces, to secure ample grounds for

dumping waste rock and earth; and a road to and
from the mine is always indispensible. The sites

necessary for these purposes are often times con-

fined to certain fixed localities. Now it so hap-

pens, or, at least, is liable to happen, that individ-

uals, by securing a title to the barren lands

adjacent to the mines, mills, or works, have it

within their power, by unreasonably refusing to

part with their lands for a just and fair compensa-

tion, which capital is always willing to give with-

out litigation, to greatly embarass if not entirely

to defeat the business of mining in such localities.

In my opinion, the mineral wealth of this state

ought not to be left undeveloped for the want of

any quantity of land actually necessary to enable

the owner or owners of mines to conduct and carry

on the business of mining. Nature has denied to

this state many of the advantages which other

states possess; but by way of compensation to her

citizens has placed at their doors the richest and
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most extensive silver deposits ever yet discovered.

The jjresent prosperit}^ of the state is entirely due
to the mining developments already made, and the

entire people of the state are directly interested

in having the future developments unobstructed
by the obstinate action of any individual or
individuals."

This same statute and same question were before

the Supreme Court of Nevada four years later in the

case of Overman S. M. Company vs. Corcoran, 15

Nev. 147, and again Judge Hawley delivered the

opinion. The Court was asked to reverse its former

holding, but refused to do so, saying:

"This question was discussed at length in Day-
ton vs. Seawell and without agam attempting to

review the authorities it is enough to say that we
are satisfied that the reasoning of this Court in

that case is sufficient to justify the conclusion
there reached that the act in question is constitu-

tional."

While the statute of 1875 is not the one quoted in

our opening brief it was, in effect, the statute out-

lining the practice in connection with mining as a

public use, and the i)art of it which we have quoted

is the equivalent of Section 2456 mentioned in our

first brief.

Still again the same question arose in the case of

Goldfield Consolidated Mining & Transportation

Company vs. The Old Sandstorm Annex Gold Min-
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ing Company, 38 Nev. 426; 150 Pac. 313. In that

case both statutes were refeiTed to. Again the

Supreme Court of Nevada upheld mining as a public

use. Concerning the two Nevada cases above cited

the Court said:

"Substantially the same question here involved

has been passed u]3on by this Court in two cases,

the opinion in both cases having been written by
Mr. Justice Hawley. The question was so ably

discussed by that eminent jurist that it seems to

us a bare reference to them should suffice."

In that case, however, the Court had previously

quoted from two Federal Supreme Court cases,

namely,

Clark vs. Nash, 198 U. S. 361; 49 L. Ed. 1085; 4

Aim. Cases 1171.

Highland Boy G. M. Company vs. Stricldey, 200

U. S. 527; 50 L. Ed. 581; 4 Ann. Cases 1174.

The two Federal cases are very enlightening.

Both went up from the State of Utah where condi-

tions were very similar to those of Nevada, Utah,

however, having somewhat the better of Nevada in

natural advantages; from which it follows that the

rules laid down should be even more liberally con-

strued in favor of a public use in Nevada. The first

case involved the constitutionality of a statute per-
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mitting an individual land owner to condemn land

of another individual in order to bring water for

irrigation purposes upon liis own land. Among
other things the Court said:

"Where the use is asserted to be public, and the

right of the individual to condemn land for the

puii30se of exercising such use is founded upon or

is the result of some peculiar condition of the soil

or climate, or other peculiarity of the state, where
the right of condemnation is asserted under a state

statute, we are always, where it can be fairly done,
strongly inclined to hold with the state courts,

when they uphold a state statute providing for

such condemnation. The validity of such statutes

may sometimes depend upon many different facts,

the existence of which would make a public use,

even by an individual, where, in the absence of

such facts, the use would clearly be private. Those
facts must be general, notorioiTS, and acknowl-
edged in the state, and the State courts may be
assumed to be exceptionally familiar with them.
They are not the subject of judicial investigation

as to their existence, but the local courts know
and appreciate them. They understand the situa-

tion which led to the demand for the enactment of

the statute, and they also appreciate the results

upon the growth and prosperity of the state, which
in all prol)ability would flow from a denial of its

validity. These are matters which might ]:»roperly

be held to have a material bearing upon the ques-
tion whether the individual use proposed might
not in fact ])e a public one.

* * -x- * * *

"These, and many other facts not necessary to

l:>e set forth in detail, but which can easily be
imagined, might reasonably be regarded as ma-
terial upon the question of public use, and whether
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the use by an individual could be so regarded.

With all of these the local courts must be presumed
to be more or less familiar. This Court has stated

that what is a public use may frequently and
largely depend upon the facts surrounding the

subject, and we have said that the people of a state,

as also its courts, must in the nature of things be

more familiar with such facts and with the neces-

sity and occasion for the irrigation of the lands,

than can any one be who is a stranger to the soil

of the state,*^ and that such knowledge and famili-

arity must have their due weight with the state

Courts.
'

'

The second case was strictly a mining case, where

a mining corporation sought to maintain an aerial

bucket line across a placer mining claim of certain

individuals. From it we quote,

"The question thus narrowed is pretty nearly

answered by the recent decision in Clark v. Nash,

198 U. S. 361, 4 A & E Ann. Cas. 1171. That case

established the constitutionality of the Utah
statute, so far as it permitted the condemnation of

land for the irrigation of other land belonging to

a private person, in pursuance of the declared

policy of the state. In discussing what constitutes

a puJDlic use it recognized the inadequacy of use

by the general public as a universal test. While
emphasizing the great caution necessary to be

shown, it proved that there might be exceptional

times and places in which the very foundations of

public welfare could not be laid without requiring

concessions from individuals to each other upon

due compensation which under other circum-

stances would be left wholly to voluntary consent.

In such unusual cases there is nothing in the Four-
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teentb Amendment which prevents a state from
requiring such concessions. If the state constitu-

tion restricts the legislature within narrower
bounds, that is a local affair, and must be left

where the state court leaves it in a case like the one
at bar."

Even the case cited by the intervenor upon page

78, Rindge vs. County of Los Angeles, 262 U. S. 700;

67 L. Ed. p. 1186, while holding, as asserted by the

intervenor, that whether a use is public or private is

ultimately a judicial question, recognized the bear-

ing of local conditions upon that question and said:

'

' The nature of a use, whether public or private,

is ultimately a judicial question. However, the
determination of this question is influenced b.y

local conditions and this Court, while enforcing
the Fourteenth Amendment, should keep in view
the diversit}" of such conditions and regard with
great respect the judgments of state Courts upon
what should be deemed proper uses in anv state.

Fallbrook Irig. Dist. v. Bradley, 164 U. S. 112, 158,

160, 41 L. Ed. 369, 385, 389; 17 Sup. Ct. Rep. 56;
Ilairston vs. Donville & W. R. Co. 208 U. S. 598,

606, 607; 52 L. Ed. 637, 640, 641; 28 Sup. Ct. Rep.-

331; 13 Ann. Cases 1008."

The cases cited by intervenor (pages 77-78) may
be briefly reviewed.

Associated Pipe Line Company vs. Railroad Com-

mission, L. R. A. 1918-C, 849, is an entirel}^ different

type of case. It is one of a large number where, in-

stead of confeiTing a right of public use, the Legis-
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lature sought to submit an essentially private cor-

poration to the dominion of the State Railroad Com-

mission. It was held that this could not be done.

Walker vs. Shasta Power Company, 160 Federal

856, was a case in which the Court held that where

there was any doubt upon the question of public use

the Legislative enactment controlled.

Consolidated Channel Company vs. Central Pacific

Railway Co. 51 Cal. 269, is in point, but so at variance

with the cases cited by us that it need not be con-

sidered.

Shasta Power Company vs. Walker, 149 Federal,

568, was a case which was decided in favor of the

public use.

From the foregoing vv^e think this Court will agree

with us that mining in Nevada is a public use and

being such is entitled to all of the liberality accorded

public service corporations wherever applicable to

this case.

Knowing the statutes and decisions of this state

and the uniform attitude of Nevada toward mining,

it is not strange that Judge Norcross applied his

knowledge in this case. We do not, however, agree

with the intervenor that, "this was the controlling

distinction in the mind of the lower Court in decree-
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ing a foreclosure in this case." (Brief p. 79).

It will be noted that Judge Norcross said "We
are dealing with a precious metal mine and not the

ordinary commercial or industrial entei"[3rise."

What we think the Judge had largely in mind was

the natural distinction between the two classes of

enterprises. The future of an industrial or com-

mercial entei"[3rise can be reasonably appraised. Its

volume of business, its cost of operation, its market

value, all are subject to reasonable estimation. Its

future over a period of months can be reasonably

charted. Whether certain acts of a Board of Direc-

tors are reasonable or unreasonable can be reviewed

with fair accuracy. None of these conditions apply

to a mining company, particularly one such as the

defendant in the fall of 1927, with its paying ore

bodies exhausted, its treasur}^ depleted and groping

in the dark for new values. No one could see into

the ground, no one could determine whether success

or failure would be encountered. For several years

the mine had been a heavy loser. The prospect was

that it would continue to be. It was thought that

it would cost a million dollars to rehabilitate it.

These are the considerations which we believe Judge

Norcross had in mind. We do not wish to be taken

as criticising what was said by the Judge, nor his

right to apply to the case the public use statute of

Nevada. We heartily approve what he said. We
are merely, in opposition to the intervenor's attack,
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expressing what we think the Judge actually in-

tended to announce. In what we have said we think

we are substantiated by some further language

which the intervenor did not quote, and which we

now submit. It is taken from the transcript in case

No. 5937, pp. Ill, 112.

"As I have intimated heretofore, Courts, at least

of this state, will take judicial knowledge of the

mining history of the state; they will take judicial

knowledge that men have expended vast sums of

money under the best of engineering advice, and
have subsequently determined that the advice was
wrong. No one can see into the ground. No one

can determine what future development work will

show. They can act upon their best judgment and
upon the best advice of mining engineers. We
have had the example on the Comstock in recent

years of several million dollars invested, undoubt-

edly under the best mining engineering advice and
mining knowledge.'^

This language immediately precedes the second

quotation upon page 69 of the intervenor 's reply

brief.

We want to quote some further language of the

Court, used at the same time, and found upon page

113 of the same transcript. It follows language

quoted earlier in this brief to the effect that the

Court would be more impressed if stockholders had

shown some interest in the litigation. The Court

then said:
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*'I want to make myself thorouglily clear in con-

nection with the stockholders. The Court is im-
pressed that in any case the rights of the stock-

holders ought to he x3rotected, just as far as a Court
can possil)!}^ go. I think we can almost take
judicial knowledge of the fact that it is almost
impossible in cases of this kind to get substantial

cooperation from stockholders among themselves.
Notwithstanding the charge that is made in the
petition of the intervenor, intimating fraud on the

part of the directors there is testimony here that
it was suggested, I think by Mr. Schwab, that some
provision be made to take care of the stockholders,

and that Mr. Mitchell gave his legal opinion—

a

matter which I have never investigated myself

—

that that could not be done."

We also want to quote the following testimony of

Mr. Cole found upon page 109 of the same transcript

:

"I would not commit myself to any proposition
whereby the stockholders can go and raise the
money to repurchase the property after a sale. If

proj^er representatives of sliareholders appear at

the sale and will bid the amount of money that I
will bid, I will be very glad to turn the i^roperty
over to them. I will be glad to co-operate with
them, but I would want to know who my partners
are, what they are, and what they propose to do
and all about it.

"I am willing to purchase the property for the
outstanding bonds, the expenses of the receiver-

ship and of the foreclosure, plus the authorized
receiver's certificates. There may be some addi-

tional funds expended by Mr. Kirchen and myself
in the nature of travelling expenses. I have tried

to be helpful in this matter, therefore it has cost

money, and it has all come out of our pockets.
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"When I became interested in this property it

was in a perilous condition. It still is in a perilous

condition. It needs prompt, active work, and a

tremendous amount of additional development

over and above what the court is now pcuiiiitting

to be done. I don't want to undertake develop-

ment work unless I know that we own the prop-

erty; and in my judgment the property is seriously

handicapped if the sale is made under any other

basis except that without redemption."

We think there can be no doubt that this frank

statement of Mr. Cole naturally impressed the court

with the desirability of a sale without redemption,

if such a sale were sound, as a matter of law, for,

shortly following this testimony, the court said

(Trans. Case 5937, p. Ill),

"Yes, that is the most important matter; that is,

that the mine be operated, carried on, the pumps
worked, until such time as the mine can itself be

put upon a paying basis. Now whether that can

be continued on as a receivership, if there is a

right of redemption, presents, I think, serious

questions to the Court."

We have discussed the possible reasons of Judge

Norcross for holding as he did, because they were

presented by the intervenor and because of a desire

to be as helpful as possible to this court. After all,

the material question is not, why did Judge Norcross

decide as he did, but did he decide according to the

evidence and the law'? We submit that he did. We
also submit that, to whatever extent it is here
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applicable, or was applied by Judge Norcross, the

mining industry, in Nevada, is a i^ublic use and

entitled to all the privileges attending a public use.

THE CHARGES OF FRAUD WERE SUS-

TAINED BY THE EVIDENCE
(Brief pp. 80-88).

We will first review the cases cited.

Stewart vs. Larson, 298 Fed. 223, is not remotely

in point. It is a case in which the directors of an

insolvent corporation took a mortgage to themselves

to secure an antecedent liability.

Covington & Lexington Railroad vs. Bowler, 72

Ky. 468 (Brief p. 83). Part of the first syllabus suf-

ficienth^ distinguishes this case:

'*A director of a railroad company purchased
the railroad belonginii: to his corporation, at a ju-

dicial sale thereof, without the consent of the cor-

poration, and without the permission of the chan-
cellor ))y whom the sale was ordered, HELD, that

The cor^Doration has a right to have its road sur-

rondorod to it upon placing the director who pur-

chased in statu quo."

N. Y. Medical College vs. Dicffenbach, 125 Misc.

N. Y. 698: 211 N. Y. S. 799.
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It would be strange, indeed, if the industry of

counsel were not able to produce some cases in which

fraud was alleged, proven and judgment given plain-

tiff. At page 803 N. Y. S. the court says:

"Upon the state of facts here revealed, which in

most respects is undisputed, it would seem axio-

matic that the plaintiff is entitled to the relief

sought***".

If the facts were undisputed we do not see how

the court, upon those facts, could have decided

against the plaintiff. A fraudulent, self-serving

conspiracy of a most vicious type was presented.

And yet, in this case, the court said:

"Any debts of the plaintiff, in the way of

principal, which the defendants have paid, must
be charged to the former***."

Even in this flagrant case, the court recognized

that the guilty parties must be put in statu quo.

Upon page 86, the intervenor seeks to avoid the

applicability to this litigation of the case of Land

Title Company v. Asphalt Co. 127 Fed. 1. He says,

"The trustee-creditor there was not a director

of the defendant and the relation of the parties

litigant is entirely dissimilar."

In our case the trustee is not a director. In that
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case as well as in ours the trustee was charged with

being in fraudulent collusion with the bondholders.

The ''conspirator" trustee had funds in its hands

with which it could have paid the interest, but de-

faulted and brought suit. The defendant was sus-

tained by the court. There are so many analogies

to our case that the entire opinion is well worth

reading. The defendant consented to the appoint-

ment of a receiver. The contention was made that

the trustee was not impartial. It was claimed that

the suit was premature. The reorganization plan

was attacked as part of the fraud. The case bristles

with analogies.

Upon page 85 it is sought to distinguish Conti-

nental Bank vs. Allis Chalmers, 200 Fed. 600, by

saying that it "is not a case where all the managing

officers of the corporation were themselves creditors

or considering that situation." 1st, What difference

does that make? 2nd, In the present case, three

directors. Brown, ^litchell and Rose did not own

bonds. 3rd, In stating the facts, p. 603, the Court

outlined one charge as.

HIThat defendant's officers, particularly its

President, are parties to 'this fraudulent and col-

lusive scheme and have agreed that the forer^losure

proceedings should not be opposed by them', and,

though funds are in their hands, they have not
endeavored to cure the alleged interest default
on their bonds."



83

This quotation shows the complete analogy which

the case presents. If we substitute "Schwab" for

*' 13resident", it reads like one of the inters^enor's

own allegations.

We dislike to burden this brief with further ex-

tended quotations and hope the Court will find time

to read not only the whole opinion in the case last

cited, but the statement of facts as well. We have

selected our cases with painstaking care, have read

them ourselves, and all will bear out our statements

of them. The Court may note that extremely few

of our cases are criticized by counsel.

There is, however, one part of the last mentioned

opinion which we cannot forbear emphasizing:

''The complainant's right to institute this suit

under the authority granted by the trust deed, to

be exercised upon default of the defendant in the

payment of the debt secured, is not assailed. The
actual existence of the default is not denied.

Neither the defendant company, nor the herein

defendant receivers in whose custody its property
now rests, and who as officers of this court are

charged with its protection challenge the suit. If,

in such situation, a stockholder is ever allowed to

intervene and to frustrate the complainant trustee

in further prosecution of the suit, he must dis-

close a situation so clear as to leave no fair doubt

respecting the course to be pursued. In the

present case it would mean a showing not only of

assets sufficient to pay the debt, but also, that,

because of fraud and collusion, and their conse-
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quent injustice, the court cannot hesitate to direct

the application of such assets toward the payment
of the debt. Not only this, it must appear that,

through such payment, the restored status will be
such as to afford no just ground for complaint to

the trustee, the bondholders, the defendant, or
any other parties interested."

Cont. Bank vs. AUis Chalmers 200 Fed. 600, 613.

Does not this language afford a test which com-

pletely answers every question in this case? Sup-

pose (assuming such a remedy would lie) that a

stockholder, learning of the expressed intention to

default, had, in November of 1927, brought a man-

datory injunction suit to compel the corporation to

pay the interest maturing January 1, 1928. Suppose

that there had then been introduced in evidence

every fact which has appeared in this case. Would
any court, considering the depleted condition of the

liquid assets, two years and a half of heavy losses,

the absence of paying ore bodies, the ruin of the

mine by flooding if it were shut down, and the post-

ponement of all remedies of bondholders until Sept.

1, 1928, ever have assumed to substitute its judg-

ment for that of the directors and have issued the

injunction?

Extended further discussion of the fraud question

would be but repetition. We tried to cover this com-

IDletely upon the oral argument. We do, however,

want finallv to correct anv doubt about the number
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of bonds held by Mr. Cole, by quoting his own testi-

mony, hitherto overlooked. It is taken from the

Transcript of Case 5937, at page 108:

"Mrs. Cole and I own a total of something over
$36,000 worth of bonds."

We also wish to refer to Mr. Cole's testimony,

quoted a few pages back, near the conclusion of our

discussion under the heading, "Questions of Public

Policy and Public Use."

Is there anything in that frank testimony to indi-

cate a grasping conspirator'? Mr. Cole stated what

sum he was willing to bid for the propert}^ He com-

mitted himself, under oath, to the promise, a stipu-

lation in open court, that if proper representatives

of the stockholders were willing to bid this amount

he would give them the right of way. He also indi-

cated that he would carry on with them, if satisfied

with them and with their plans; which reservation

was but a natural business precaution. Finally he

explained the perilous condition of the property and

the necessity for a prompt sale without redemption.

The intervenor would probably call this statement

a "self serving declaration." But it is notable that

the testimony was given upon motion to sign the

decree and for order of sale bv the receiver. It was
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a month and a half after the case had been decided

in favor of the complainant, and there had been a

finding against all charges of fraud. It was given

when there was no occasion for Mr. Cole to defend

any i^ast conduct, or to make any concession to

stockholders. Yet, under such conditions, instead

of showing liimself, dogmatic, grasping, determined

to secure the mine at all costs and hazards (as the

intervenor contends), we find him willing to turn

the bidding over to the stockholders, if they can

finance themselves, and even to go in with them, if

they show the proper spirit.

It seems to us that this quiet, serene, friendly

testimony, given considerably after the close of a

tempestuous case, a case in which the integrity of

Mr. Cole and his closest friends had been severely

attacked, permanently refutes every question of

fraud and seals the discussion for all time. When
the mine is actually within the grasp of the man
whose highest ambition, so it is charged, was to steal

it from the stockholders, he tells them that if they

will bid, just what he and his associates have put

into it, they may have it. With the collapse of this

charge, all fraud charges must fall, for they are all

directed at a plan to culminate in the possession of

the mine. We come back to the finding of the trial

court that there was no fraud and that the directors

"exercised sound business judgment and acted
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within the scope of their authority." (Tr. p. 140).

Respectfully submitted,

DAVIS, POLK, WARDWELL, GARDINER &
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